THROUGH

GETTING THE

-L ol e
3 T+ B
1120 = NG
g e R LRI R ]
I HIl mm
B
S A el =8 B E A
{O=NNOY 8
HT_“-.‘AI y #ﬂ




CONTENTS

DEAL
A

Anti-Corruption Global Overview Homer E Moyer Jr Miller & Chevalier Chartered 3
Regulation 2012 When anti-bribery measures came of age Monty Raphael QC Transparency International UK 8
L . G20 Anti-Corruption Action Plan Nicola Bonucci and Patrick Moulette OECD 9
Contributing editor . - - . .
Homer E Moyer Jr Antigua & Barbuda Edward H Davis Jr, Arnoldo B Lacayo and Nicolette M Doherty Astigarraga Davis and 10
Miller & Chevalier Chartered Nicolette M Doherty Attorney-at-Law
: Argentina Adalberto Ramiro Barbosa and Patricio O’Reilly Barbosa Abogados 14
Business development managers - - 8
Alan Lee Australia Jane Ellis and Simon Rudd Ashurst 19
George Ingledew Austria Christina Hummer and Irene Meingast Saxinger, Chalupsky & Partner Rechtsanwélte GmbH 26
Robyn Hetheringt
e Bangladesh M Amir-Ul Islam Amir & Amir Law Associates 31
Bolivia Pablo Rojas CR & F Rojas — Abogados 37
gﬁ;kﬁ(t)'trl‘g manasers Brazil Carlos Amadeu Bueno Pereira de Barros Grinberg, Cordovil e Barros Advogados 42
Alice Hazard Cambodia Vicheka Lay 47
Marketing assistants Canada Milos Barutciski Bennett Jones LLP 50
William Bentle ” . P
Zosia Demkow)i,cz Chile Marcos Rios and Solange Gonzalez Carey y Cia Ltda 56
China Amy L Sommers and David Zhang K&L Gates LLP 62
g::ﬁgr'm‘:’;‘: AT Costa Rica Robert C van der Putten and Paola Montealegre FSV Abogados 68
Subscriptions@ Croatia Natalija Peri¢ Mamic Peri¢ Reberski Rimac 73
GettingTheDealThrough.com Cyprus Panayiotis Neocleous, Costas Stamatiou and Alexia Solomou Andreas Neocleous & Co LLC 77
Assistant editor Czech Republic Daniela Musilova PRK Partners 82
Adam Myers Dominican Republic Marcos Pena Rodriguez Jiménez Cruz Pefa 89
E;c;?;"(';a; rg::'“a“t Ecuador Bruce Horowitz Paz Horowitz Robalino Garces 93
France Stéphane Bonifassi Lebray & Associés 97
Jse“i;: P’°g“°_ti°“ editor Germany Kai Hart-Honig Dr Kai Hart-Honig Rechtsanwalte 102
SIS Greece llias G Anagnostopoulos and Jerina (Gerasimoula) Zapanti Anagnostopoulos Criminal Law & Litigation 107
Chief subeditor Hong Kong Angus Hamish Forsyth Stevenson, Wong & Co 112
FORSHENAIS India Vineetha MG and Aditya Vikram Bhat AZB & Partners 116
Production editor — - - - - : -
John Harris Indonesia Richard Cornwallis and Farida Yuliasari Makarim & Taira S 125
Subeditors Ireland Carina Lawlor and Brid Munnelly Matheson Ormsby Prentice 130
Davet Hyland Israel Yuval Horn, Ohad Mamann and Adi Sharabi Horn & Co, Law Offices 137
Caroline Rawson - - -
Italy Roberto Pisano Studio Legale Pisano 143
Editor-in-chief Japan Kenichi Sadaka and Kei Akagawa Anderson Mori & Tomotsune 149
(;al;:{thampbell Kenya Godwin Wangong’'u and CG Mbugua Mboya Wangong’u & Waiyaki Advocates 154
Richard Davey Korea Kyungsun Kyle Choi and Kyo-Hwa Liz Chung Kim & Chang 160
Lebanon Jihad Rizkallah, Marie-Anne Jabbour and Rita Moukarzel Badri & Salim El Meouchi Law Firm 165
Sgg'hggg:';t;o" ihzulationjay2 Liechtenstein Siegbert Lampert and Rudolf Schéachle Lampert & Schéchle Attorneys at Law Ltd 172
Law Business Research Ltd Luxembourg Rosario Grasso Kleyr Grasso Associés 177
fgn'aigc"’\‘;tlelr Tg‘?}d K Mexico Luis Rubio-Barnetche, Bertha A Ordaz-Avilés and Carlos A Camargo-Tovar Greenberg Traurig, SC 183
Tel: +4Z1 20 7908 ’1188 Namibia Peter Frank Koep and Hugo Meyer van den Berg Koep & Partners 188
Fax: +44 20 7229 6910 Netherlands Enide Z Perez and Max JN Vermeij Sjécrona Van Stigt Advocaten 192
(;)OLwi Busiess Ressae HiE New Zealand Hayden Wilson Kensington Swan 197
No photocopying: copyright Nigeria Babajide O Ogundipe and Chukwuma Ezediaro Sofunde, Osakwe, Ogundipe & Belgore 203
licences do not apply. Norway Erling Grimstad BDO Advokater AS 207
First published 2007 P . X . X . .
Si o Philippines Francisco Ed Lim and Chrysilla Carissa P Bautista Angara Abello Concepcion Regala & Cruz 212
ixth edition 2012
ISSN 1754-4874 Law Offices (ACCRALAW)
Russia Vasily Torkanovskiy Ivanyan & Partners 218
The information provided in this . . _— . —
publication is general and may not Saudi Arabia Robert Thoms and Sultan Al-Hejailan The Law Firm of Salah Al-Hejailan 225
apply in a specific situation. Legal " N
ey YA gl Singapore Wilson Ang Norton Rose LLP 229
before taking any legal action based Sweden Peter Utterstrom and Amanda Wassén Advokatfirman Delphi 236
on the information provided. This N )
information is not intended to create, Switzerland Peter Burckhardt, Paul Gully-Hart and Roland Ryser Schellenberg Wittmer 242
I GIBES (B 6 [ @oiisiines, Thailand Douglas Mancill and Wayu Suthisarnsuntorn Price Sanond Prabhas & Wynne Ltd 249
a lawyer—client relationship. The
publishers and authors accept Trinidad & Tobago Edward H Davis Jr, Ava J Borrasso and Sunita Harrikissoon Astigarraga Davis 256
no responsibility for any acts or " “
omissions contained herein. Although Turkey Goneng Gurkaynak and G Olgu Kama ELIG Attorneys-at-Law 261
the information provided is accurate United Arab Emirates Charles S Laubach Afridi & Angell 267
as of February 2012, be advised that
this is a developing area. United Kingdom Monty Raphael QC Peters & Peters 274
Printed and distributed by United States Homer E Moyer Jr, James G Tillen, Jeffrey M Hahn and Marc Alain Bohn Miller & Chevalier Chartered 287
Encompass Print Solutions Venezuela Fernando Peldez-Pier and Carlos Dominguez Hoet Pelaez Castillo & Duque 295
Tel: 0844 2480 112 . . N
Vietnam Ngo Viet Hoa Russin & Vecchi 300
Yemen Sheikh Tariq Abdullah Law Offices of Sheikh Tariq Abdullah 306
Zambia Mutembo Nchito Nchito and Nchito Advocates 311
Appendix Transparency International 316

Law

Research

www.gettingthedealthrough.com



Jiménez Cruz Pena

DOMINICAN REPUBLIC

Dominican Republic

Marcos Pena Rodriguez
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1 International anti-corruption conventions
To which international anti-corruption conventions is your country a
signatory?

The Dominican Republic is a party to the Inter-American Convention
against Corruption, ratified by Resolution No. 498 of the Dominican
Congress on 21 October 1998. Upon congressional ratification, an
international convention is considered part of the country’s internal
legislation pursuant to section 26.2 of the Dominican Constitution.

2 Foreign and domestic bribery laws
Identify and describe your national laws and regulations prohibiting
bribery of foreign public officials (foreign bribery laws) and domestic
public officials (domestic bribery laws).

The relevant Dominican laws that prohibit bribery of domestic and

foreign public officials are:

e Law No. 41-08 on Public Service, which creates the Secretariat
of State for Public Administration, enacted in 2008 (Law No.
41-08);

¢ the Penal Code of the Dominican Republic, enacted in 1884
(Penal Code); and

e Law No. 448-06 on Bribery in Trade and Investment, enacted in
2006 (Law No. 448-06).

Regarding the prohibition to bribe foreign public officials, in addition
to Law No. 448-06 which defines it as ‘transnational bribery’, the
other regulation is the Inter-American Convention against Corruption
(I-ACAC).

Foreign bribery

3 Legal framework
Describe the elements of the law prohibiting bribery of a foreign public
official.

Law No. 448-06 prohibits the act of ‘intentionally offering or

promising a foreign public official any article of monetary value, or

other benefit, such as promise or advantage, for the public official

or any other person, in exchange for any act or omission, in the

performance of that official’s public functions, regarding issues that

affect international trade or investments [...]". The elements are:

¢ an offer or promise;

¢ an intent to make such an offer or promise;

¢ something of value;

e the act or omission of the public official;

e that the act is connected to his or her functions as public official;
and

¢ the relationship of such act with international trade or invest-
ments. The law does not require the actual commission of the
act. For purposes of culpability, it is sufficient for the perpetrator
to have intentionally made an offer or promise.
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Article IV(1)(b) of the IL-ACAC prohibits the following:

The offering or granting, directly or indirectly, by its nationals,
persons having their habitual residence in its territory, and
businesses domiciled there, to a government official of another
State, of any article of monetary value, or other benefit, such
as a gift, favour, promise or advantage, in connection with any
economic or commercial transaction in exchange for any act or
omission in the performance of that official’s public functions.

Chapter 18, section B, article 18.8 of the Dominican Republic—
Central America Free Trade Agreement (DR-CAFTA) prohibits the
following:
Any person subject to the jurisdiction of that Party intentionally
to offer, promise, or give any undue pecuniary or other advantage,
directly or indirectly, to a foreign official, for that official or for
another person, in order that the official act or refrain from
acting in relation to the performance of official duties, in order
to obtain or retain business or other improper advantage in the
conduct of international business.

4 Definition of a foreign public official
How does your law define a foreign public official?

Both Law No. 448-06 and chapter 18.10 of the DR-CAFTA define
foreign official as follows:
Any person holding a legislative, administrative, or judicial
office of foreign country, at any level of government, whether
appointed or elected; any person exercising a public function
for a foreign country at any level of government, including for a
public agency or public enterprise; and any official or agent of a
public international organisation.

5 Travel and entertainment restrictions
To what extent do your anti-bribery laws restrict providing foreign
officials with gifts, travel expenses, meals or entertainment?

Providing a foreign official with gifts, travel expenses, meals or
entertainment is strictly forbidden under the laws of the Dominican
Republic.

6 Facilitating payments
Do the laws and regulations permit facilitating or ‘grease’ payments?

Our laws and regulations do not permit facilitating or ‘grease’
payments for either domestic or foreign activities.
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7 Payments through intermediaries or third parties
In what circumstances do the laws prohibit payments through
intermediaries or third parties to foreign public officials?

There are no laws or regulations that directly address payments
through intermediaries or third parties to foreign public officials.
However, Dominican anti-bribery laws are sufficiently broad in that
any payment made to a foreign public official may be considered
bribery, and therefore, payments made to foreign public officials
through intermediaries or third parties would also be forbidden
under Dominican law. If a payment to a foreign official was to be
made by an intermediary, the intermediary and the principal may be
criminally charged.

8 Individual and corporate liability
Can both individuals and companies be held liable for bribery of a
foreign official?

Law No. 448-06 establishes that individuals and companies can be
held liable for bribing a foreign public official. However, it should
be noted that this law only applies to matters related to trade and
investment.

9 Civil and criminal enforcement
Is there civil and criminal enforcement of your country’s foreign
bribery laws?

Yes, there is civil and criminal enforcement of the Dominican Repub-
lic’s foreign bribery laws (see question 15).

10 Agency enforcement
What government agencies enforce the foreign bribery laws and
regulations?

We do not have government agencies that specifically handle the
enforcement of foreign bribery laws and regulations. It is presumed
that the district attorney’s office would deal with these types of cases.
For domestic matters dealing with public officials who are employees
of the Dominican government, the Ministry for Public Administra-
tion and the National Agency for Prosecution of Administrative Cor-
ruption are the agencies with the proper jurisdiction to take action
on any breach of our internal bribery regulation.

11 Leniency
Is there a mechanism for companies to disclose violations in
exchange for lesser penalties?

There are no mechanisms for companies to disclose violations in
exchange for lesser penalties. Notwithstanding the foregoing, pros-
ecutors may request leniency for the charged person and ask for a
conditional partial suspension of the sentence.

Conditional partial suspension of the sentence means that the
court conditionally shortens a sentence. The lighter sentence is con-
ditional upon the completion of certain acts as determined by the
court. Said acts may include community service projects, completion
of a scholastic programme or maintaining good behaviour in prison.
This suspension is only extended under extraordinary circumstances,
including the disclosure of violations.

12 Dispute resolution
Can enforcement matters be resolved through plea agreements,
settlement agreements, prosecutorial discretion or similar means
without a trial?

At any moment prior to the trial phase, the district attorney may
request the judge to apply the rules of a resumed process if any of
the following circumstances arise:

90

e when the punishable act is sanctioned with imprisonment of no
more than five years or a non-custodial sentence;

e when the accused admits that he or she committed the act and
an agreement is reached on the amount and type of sentence to
be awarded, and the legal interests; or

® when the defence attorney asserts with his or her signature that
the defendant has consented to all non-disputed issues.

The judge (juez de la instruccion) evaluates this request and may
either accept it or deny it. If the request is denied, the assertions
made to support this request by the defendant and by the district
attorney may not serve as recognition of guilt or leniency at the trial
phase. Also, in any case the parties may agree on the facts, and have
a judge determine in trial the sentence that will apply (article 366 of
the Criminal Procedure Code).

13 Patterns in enforcement
Describe any recent shifts in the patterns of enforcement of the
foreign bribery rules.

Although administrative corruption, including bribery, is on the gov-
ernment’s agenda, we do not foresee any aggressive shifts in enforce-
ment patterns of the foreign bribery laws and regulations because no
domestic cases have been tried under Law No. 448-06.

14 Prosecution of foreign companies
In what circumstances can foreign companies be prosecuted for
foreign bribery?

The Dominican legal system does not regulate the prosecution of for-
eign companies for foreign bribery. Dominican laws have a territorial
effect, which means they only apply to Dominicans or foreigners
(corporations or individuals) when committing acts that take place
in the Dominican Republic.

15 Sanctions
What are the sanctions for individuals and companies violating the
foreign bribery rules?

Civil and criminal penalties can be imposed on individuals and com-
panies for violating Law No. 448-06.

Individuals and companies can be fined up to an amount of twice
the gross of the reward offered, promised or granted. For individuals,
this fine can never be less than the sum of 50 monthly minimum wage
salaries, and for companies, this fine can never be less than the sum
of 70 minimum wage salaries. The current monthly minimum wage
salary is 9,905 Dominican pesos, which is subject to annual modifi-
cation by the Salary Commission for the Ministry of State of Labour.
In addition, individuals can also face up to 10 years’ imprisonment.

If the individual is a professional, owner, or representative of a
company from the industrial, commercial, agro-industrial or service
sector, a sentence may include the suspension of up to five years of
his or her licence. The sentence could also authorise the shut-down or
an intervention of the professional establishment or company under
his or her responsibility.

In addition to the monetary fine, companies may face the shut-
ting down or intervention of its commercial operations for a period
of two to five years. Also, the legal representative could face up to
10 years’ imprisonment.

16 Recent decisions and investigations
Identify and summarise recent landmark decisions or investigations
involving foreign bribery.

To date, we have not had any landmark decisions or investiga-
tions involving the violations of laws prohibiting bribery of foreign
officials.
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Domestic bribery

17 Laws and regulations
What legal rules require accurate corporate books and records,
effective internal company controls, periodic financial statements or
external auditing?

The laws that require accurate corporate books and records, effec-

tive internal company controls, and periodic financial statements or

external auditing are the following:

e General Law on Business Associations and Limited Liability Pro-
prietorships, No. 479-08 (Law No. 479-08), as amended;

¢ Law No. 16-92, commonly known as the Labour Code; and

¢ Law No. 11-92, commonly known as the Tax Code.

18 Disclosure of violations or irregularities
To what extent must companies disclose violations of anti-bribery laws
or associated accounting irregularities?

Dominican laws and regulations associated with the payment of
bribes do not require a company’s disclosure of violations. However,
Law No. 479-08 requires the company’s comptrollers to disclose
any irregularity or inaccuracy detected at the shareholders’ meeting.
Moreover, pursuant to article 258 of Law No. 479-08, the comptrol-
ler may be held civilly and criminally liable for failing to disclose any
violation carried out by the company.

In addition, the company’s administrators, representatives, and
managers are required to act loyally and diligently and to disclose
any detected irregularity.

19 Prosecution under financial record keeping legislation
Are such laws used to prosecute domestic or foreign bribery?

The aforementioned regulations may be used to prosecute both
domestic and foreign bribery.

20 Sanctions for accounting violations
What are the sanctions for violations of the accounting rules
associated with the payment of bribes?

There are no laws or regulations that specifically establish sanctions
for violations of the accounting laws associated with the payment of
bribes. For accounting violations in general, the comptroller, presi-
dent, administrators or managers of a company can face a fine of up
to the sum of 60 monthly minimum wage salaries and up to three
years’ imprisonment. Some of these accounting violations include
knowingly providing inaccurate information on the company’s sta-
tus or the falsifying of any book, record or account to cover up the
company’s actual financial state.

21 Tax-deductibility of domestic or foreign bribes
Do your country’s tax laws prohibit the deductibility of domestic or
foreign bribes?

No, Dominican tax laws do not refer specifically to the prohibition
of the deductibility of domestic or foreign bribes; notwithstanding
the foregoing, article 288(C) of the Dominican Tax Code establishes
that the losses derived from illegal transactions will be considered
as unallowable deductions. In addition, article 288(E) provides that
expenses without an existing receipt with a fiscal or tax verification
number will be considered as an unallowable deduction.

Considering the aforementioned, it can be reasonably concluded
that any bribe payment, whether domestic or foreign, may not be
considered as a deductible expense.
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22 Legal framework
Describe the individual elements of the law prohibiting bribery of a
domestic public official.

Laws concerning bribery of public officials prohibit:

¢ public officials from accepting directly or through a third per-
son gratuities, gifts, commissions or rewards as payment for acts
related to their positions; and

e offering to a public official, directly or through a third person,
gratuities, gifts, commissions or rewards as payment for acts
related to their positions.

23 Prohibitions
Does the law prohibit both the paying and receiving of a bribe?

Yes. Dominican law prohibits the payment of a bribe and the solicita-
tion or acceptance of a bribe by a public official.

24 Public officials
How does your law define a public official and does that definition
include employees of state-owned or state-controlled companies?

Under Dominican law, the term ‘public official” means any official or
employee of the state or its dependencies, including those who have
been selected, appointed or elected to perform activities or functions
in the name of the state or in the service of the state, at any level of its
hierarchy. Therefore, any person or employee occupying a position of
public trust is considered a public official, including those working
for state-owned or state-controlled companies.

25 Public official participation in commercial activities
Can a public official participate in commercial activities while serving
as a public official?

Public officials may participate in commercial activities while serving
as a public official only if the outside employment does not conflict
with their official duties; and if the commercial activity does not
involve the institution in which the public official works (according
to article 14 of Law No. 340-06 on Procurement of Goods, Public
Works and Concessions).

26 Travel and entertainment
Describe any restrictions on providing domestic officials with gifts,
travel expenses, meals or entertainment. Do the restrictions apply to
both the providing and receiving of such benefits?

Providing public officials with gifts, travel expenses, meals or enter-
tainment is forbidden under the laws of the Dominican Republic.
The scope of these laws covers both the providing and receiving of
such benefits.

27 Gifts and gratuities
Are certain types of gifts and gratuities permissible under your
domestic bribery laws and, if so, what types?

No type of gift is permitted under our domestic bribery laws. It
should be noted, however, that a common practice in the Dominican
Republic is to offer Christmas gifts to public officials. While these gift
endowments are not sanctioned, the National Agency for Prosecu-
tion of Administrative Corruption reminds public officials every year
that they are forbidden from ‘accepting directly or through a third
person gratuities, gifts, commissions or rewards as payment for acts
related to their positions’.
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28 Private commercial bribery
Does your country also prohibit private commercial bribery?

Law No. 448-06 on Bribery in Commerce and Investment, dated
6 December 2006, imposes criminal sanctions upon owners, employ-
ees or directors of private customers that commit bribery with respect
to a public official. No specific regulation has been adopted that
condemns bribery entirely within the private sector.

However, when an employee accepts the payment of a bribe, it
is considered a dishonourable act and a valid reason to terminate a
labour contract in accordance with the Labour Code. Depending on
the circumstances, such bribery may be punishable under the Penal
Code.

29 Penalties and enforcement
What are the sanctions for individuals and companies violating the
domestic bribery rules?

Under Dominican law, both the provider and the recipient of a bribe

can face the following sanctions in violation of the domestic bribery

laws:

¢ social degradation (degradacion civica);

* a fine of up to twice the monetary equivalent of the bribe;

e imprisonment from six months to five years; and

® up to 20 years’ imprisonment, if the purpose of the bribe has a
criminal implication.

In addition, public officials can face disciplinary sanctions by their
employing agency or body.

For violations that affect matters related to trade and investment,
see question 15.

30 Facilitating payments
Have the domestic bribery laws been enforced with respect to
facilitating or ‘grease’ payments?

As stated in question 6, our laws and regulations do not permit
facilitating ‘grease’ payments; however, no case has been reported in
which a ‘grease’ payment is the basis for a claim.

31 Recent decisions and investigations
Identify and summarise recent landmark decisions and investigations
involving domestic bribery laws, including any investigations or
decisions involving foreign companies.

To date, we have not had any landmark decisions or investigations
involving the violation of laws prohibiting bribery of foreign
officials.
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